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P-ROGCGEEDI-NGS
(9:42 a.m)
CHAI RVAN CRI FFI S: Let nme call to order
the public neeting of 1 April 2003 for the Board of
Zoning Adjustnents. Participating today is nyself, of
course, Ceoff Giffis, also M. Etherly, and we wll

have differing Zoning Comm ssion nmenbers as the case

requires with us this norning. Starting off will be
M. Parsons. W are going to juggle the agenda a
little bit -- actually totally today -- and we're
picking up the civil infractions case, which is Appeal
Nunmber 97002, first. Ve will then go to the

Application 16983, which is of Richard Nappi. Third
we would go to the Application 16986 of Loder &
G avett, LLC, and finally in the norning session we
will go to Application 16927 of the Public Wlfare
Foundati on and Manna, I nc.
Wth that, | believe we can junp right in.
Ch, and also Board nenbers, | think we will take up
mnutes as the last item of the norning session so
that we don't have people present today for their own
application sit through that exciting opportunity.
APPEAL NUMBER 97-0002 OF THE NEW PARTNERSH P,
I NNOVATI VE RECYCLERS, AND RODGERS BROTHERS

CUSTODI AL SERVI CE, | NC.
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COOPER CI VI L | NFRACTI ON

SECRETARY BASTI DA M. Chairnman, nenbers
of the Board, the first case is Zoning Comm ssion Case
97-0002 of the New Partnership, Innovate Recyclers &
Rodgers Brothers Custodi al Servi ce, | ncor por at ed.
That case was heard by the five nenbers of the Board
at the tine and you have been requested to nake a
decision on that matter, and the staff has provided
you the entire record, plus a draft order, and
requests that you take an action on this matter.
Thank you.

CHAI RVAN GRI FFI'S:  Thank you very much.

It is true, we did all read the entire
record and have diligently reviewed the draft order
that was submtted for our changes, additions,
del eti ons. | believe that the draft order that we
have in front of us is conplete and would |ike to have
di scussion on that or notions.

COW SSI ONER  PARSONS: M. Chairman, |
think this is a good conprehensive summary of the
issues and what they have identified, of course, is
that the three issues that are properly before us is
whet her the denial of the appellant's request to DCRA
Council Mtchell Burger as a wtness and for the

i ssuance of subpoenas and interrogatories was in
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violation of DCRA's rules, and nunber 2 whether the
adm nistrative |law judge's adoption of the testinony
of witnesses Shirley Wshington and Vincent Ford was
in violation of DCAPA, and whether the admnistrative
| aw judge commtted reversal error when he found that
DCRA's Ofice of Conpliance had the authority to issue
and serve investigative subpoenas.

The argunments then put out by the
Corporation Counsel in this draft order | think are
t horough and conplete, and | concur with them as
witten. There are a couple of typos, but, you know,
that's typical

So for the reasons stated within the draft
order, | nove that admnistrative |aw judge' s order
upholding the infractions for which the appellants
were cited is affirmed by this Board.

CHAIRVAN GRIFFI'S: Is there a second?

MEMBER ETHERLY: | would second that, M.
Chai r man.

CHAI RVAN GRI FFI'S:  Thank you. Any further
di scussion on that?

(No response.)

CHAl RVAN QR FFI S: | think that's very
well said, M. Parsons. And in addition to that

establishnment of which the Board concurs, or ny
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reading is that it concurs, is also the addressing the
notions that were put before us and each is dealt
wi t h.

So if there are no other coments on that,
| can ask for all those in favor of the notion signify
by sayi ng aye.

(Chorus of ayes.)

CHAI RVAN GRI FFI'S:  And opposed?

(No response.)

SECRETARY BASTI DA: The staff would record
the vote three to zero to two, M. Parsons noving and
M. Etherly seconding, and M. Giffis voting in the
affirmative. Thank you.

CHAI RVMAN GRI FFI'S:  Thank you very mnuch.

Wiile we change Comm ssion nenbers and
staff, let ne also just welcone and say good norning
to Ms. Bailey and also M. My, who will be out with
us, and Ms. Monroe will be joining us for Corporation
Counsel this norning. VW will be joined by the
participating Zoning Conm ssion Ms. Mtten on the next
two cases.

APPLI CATI ON NUVBER 16983
CF RI CHARD NAPPI
MR MOY: Good norning, M. Chairnan,

nmenbers of the Board. Qur next neeting case for the
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nmorning is Application Nunber 16983 of R chard Nappi

pursuant to 11 DCMR 3103.2, for a variance from the
m nimum | ot area requirenents under subsection 401. 3,
and a variance from the off-street par ki ng
requirenents under section 2101, to allow the
conversion of two contiguous row dwellings into a
single seven-unit apartnment building in the R4
District at premses 505 and 507 O Street, Northwest,
and that's in Square 479, Lots 36 and 37.

At the Board's public hearing on March
11th, 2003, the Board heard the case and requested a
nunber of itens, additional information for its
deci sionmaking for April the 1st, 2003. The specific
i nformati on asked of the applicant included providing
addi ti onal economc data analysis including a
conparative econom c analysis, al | towards the
obj ective of supporting the burden of proof required
for the relief being sought, providing an explanation
of how unit size factors into the uniqueness of the
size of the lots, and additional archi tectural
el evations and draw ngs.

The Board al so requested the applicant to
work with the Ofice of Planning and the Ofice of
Planning would submt the results of that neeting or

neetings in a supplenental report, and that is on your
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case folder as Exhibit 39. Also | want to add the
applicant submtted their supplenental mterial, and
that's in your case folders as Exhibit 38.

That conpl etes ny briefings there.

CHAl RMAN (RI FFI'S:  Thank you, M. My. I
do know that all Board nenbers received the additiona
and have thoroughly read it and reviewed it, so |
would like to open it up for discussion, deliberation.

Cearly we have two variances being requested, that
being the lot area requirenent, and perhaps we take

that up first and then look to the second dealing with

parking, which was from the off-street parKking. | f
that's anenable, | believe we can start in that
di rection.

Really just to set the discussion
paraneters, what we're looking at is a project that
matter of right allows five units and we're being --
what is being addressed is a variance to allow seven
units which, of course, are based on the |lot area, and
SO we can begin that.

There was sone substantive materials based
on the existing condition; that is, the two structures
t hat are in terrible disrepair, certainly not
habitable at this point, but are sone of the origina

el evations and typical architecture of that block in
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Washington, D.C. and trying to reuse that in order to
bring a project of this block, which in the record is
indicating, | guess easily said, needs sonme assistance
or needs sone good i nvestnent.

So with that, let's begin. I woul d open
up to anybody.

COMM SSI ONER M TTEN: M. Chairman, if |
could just begin and start wth the unusual
excepti onal condi tion or condi ti ons t hat wer e
suggested by the applicant as the basis for the
vari ance requests from -- the area variance requests.

As you suggested, |I'm not going to be dealing wth
the parking variance at this point, so |I'm just going
to deal with the request to go from five to seven
uni ts.

They say that there are two aspects of the
property that are unique. Ohe is that the
i nprovenents are in poor condition, and, as an adjunct
to that thought, they were proposing to retain at
| east the facades of the existing structures because
that was what the neighbors wanted, and | would also
say that that would be a requirenent, because in order
to do the multiple units, they would have to be
converting an existing structure, they couldn't start

from scratch. And then the other unique circunstance
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is that the lots are snmall and narrow.

There really hasn't been nuch devel oped
about what |leads to a practical difficulty because of
the small narrow aspect of the lots, and that is not
an unusual circunstance for this neighborhood. I
think we had | ooked at the aspect during the hearing
that there are many lots of this type in the
nei ghborhood. So then we're back to the fact that the
property is inproved with two structures that are in
poor conditi on.

A coupl e of observations that | would |ike
to make about that. One is when they were here for
the hearing, they suggested that that caused the
devel opnent of the site or the redevel opnent of the
site to be especially expensive, but when we |ook at
the financial analysis that was done for the various
scenarios that could be pursued, whether they were a
matter of right or with the variance to allow seven
units, it's actually on a per-square-foot basis, the
renovation would be cheapest by retaining the
structures. So the cheapest scenario on a
per - squar e- f oot basis from just a hard cost
perspective is the last one, which is entitled 505 and
507 O Street proforma with variance, residentia

condom nium units, five two-bedroom two and a half

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

bath units, and two one-bedroom one and a half bath
units, at 7,200 square feet of gross building area
That $900, 000 building renovation nunber is at $125
per square foot, so that's actually the cheapest of
the scenarios to pursue in terns of hard costs. So
that undermines, | think, the argument that they were
making in the beginning that these structures are
sonehow onerous to have on the site.

I think another aspect of it is that in
the appraisals that they had done, the appraisals
could tell us one thing or it could tell us another
One is, on the surface, what the appraisals say is
that the inprovenents actually make a significant
contribution to the value of the property, so we have
final value estimates of around $200,000 -- one's 214,
one's 200,000, | think -- and the site value in each
case is about $35,000, which suggests that the bal ance
of the total value is attributable to the
I mprovenents. So the inprovenents are nmaking -- the
suggestion there is that they are making a significant
val ue contribution and they are not a detrinment to the
site.

| think what's really at work here -- so I
don't see that their unique condition, if, in fact, it

is unique, is leading to a practical difficulty of a
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lack of feasibility for a developnent as a matter of
right. | think what if anything is at work here is
that the nmarket conditions would not support the --
if, in fact, their proformas are correct, that narket
conditions are such that r edevel opnent is not
sustainable, it's not due to sonmething that's inherent
in the site, and in that sense | don't think they have
nmet their burden of proof.

There is another case that we had recently
where an applicant was basically seeking to overcone
adverse nmarket conditions by seeking a variance, and
that was denied, and |'m speaking of the Mer case on
CGeor gi a Avenue.

CHAl RVAN GRI FFI S: Good. Very well, M.
Mtten. And | would agree that we would have to at
| east understand, and <clearly we look at each
application on their own, but |look at Mer, and I
think one of the pieces that came out of Mer, and
frankly it comes out of this one, in ny mnd, is the
difficulty in thinking that we may be the inpedi nent
to having devel opnent happen on a block that is in
great need of developnent. But as you have outlined,
we still have to look to the regulations and have to
have the test proven for us, and it is a difficult one

in terms of does the redevel opnent or the upgrade or
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whatever is proposed in the project, does it rely
specifically on the snapshot of the econom cs at that
nonent, and we need to look strongly at what the
i npact of the life cycle of that devel opnment woul d be.

So | tend to agree with your analysis of
the economc test is not there. | don't think that
it's something that can't be proven to this Board in
certain senses, but | do not believe that it was
strongly stated in this case.

Just to review also the fact that this
would just be -- or it would not be allow ng seven
units as opposed to five, so the project could
conceivably still nove forward, of course, if the
econom cs avail thenselves, but that my nean just
additional tinme is required before they could actually
start sonmething of this nature.

COW SSIONER M TTEN.  If | could just nake
an additional comment, which is there is | think a
very telling observation that M. Patz has nade in his
cover letter to his report, so this is on the second
page, and he says -- |I'm just going to skip sone of
the words to nmake this a little nore succinct, but
basically that the practical difficulty for Blue Sky
is that the market values of these types of vacant

lots or shells in the subject nei ghborhoods whi ch have
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increased to the point where a devel oper can only nake
a profit on a renovation project by devel oping
residential uses wth a density higher than that
permtted as a matter of right, that suggests that
because market values -- if market value has increased
to the point where nmatter-of-right devel opnment is not
feasible, that neans that people are specul ating, and
it's not the job of the Board if in a given
nei ghbor hood there's specul ati on going on to nmake good
on the risk that people take by paying nore than they
can get in an immediate return from a devel opnent
That is not the function of a zoning variance, because
then there would be no circunstance under which we
woul d be able to deny soneone who canme in and said, "I
paid X and I can only nake noney on X if you give ne a
variance,"” and in fact everybody is paying X because
-- | think it would set up the expectation that
variances were easy to get and then prices would go up
even higher because you wouldn't be paying on matter
of right anynore, you would be paying on your
expectation that you would be able to seek variances
and obtain variances from the Board of Zoning
Adj ust nent , and that's just absolutely not the
function of zoning relief of this type.

VMEMBER ETHERLY: M. Chair, if I my, I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

have a sense of kind of, you know, where the direction
is here. | find nyself on the other side of the fence
with respect to the discussion thus far. | understand
the direction in which ny colleague Ms. Mtten is
heading with her observations. | however, have kind
of reached a different outcone, especially in |ight of
the additional docunentation that we have received,
both in the way of additional proformas and conps
regarding the fabric, so to speak, of this
nei ghbor hood.

I won't speak at length on the issue of
the speculation because | just reach a different
outconme in ternms of kind of |ooking at the information
that we've gotten from M. Patz's report as well as
just the supplenental response that was submtted by
t he applicant.

You know, once again, wthout going into
too much detail, | think to an extent, we're all
specul ators when we decide to nmake a commtnent to
this ~city by purchasing property. Cearly |1
understand the direction in which Ms. Mtten is
headi ng when she uses the term "speculation” in terns
of looking to nmake a quick profit, perhaps turn the
property over, what have you, but | don't necessarily

see anything to support that conclusion with respect
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to this application.

I will also note that |I'm pl eased that the
Chairman did note that we |ook at every case on its
own nerits, so just as one shall we say last-ditch
effort, I would encourage ny colleagues to do that. |
think the case that has been referenced on Ceorgia
Avenue is indeed perhaps sonething that is worth
taking into consideration, but, you know, once again,
as we |look at every case on its own nerits, | don't
necessarily see that result dictating a simlar
outcone in this instance.

I was endeavoring to find ny mnutes and

perhaps take a | ook back to see where ny outcone was

on that GCeorgia Avenue case, whether or not | voted
with the majority there. But be that as it may,
taking this case on its own nerits here, | think the

case has been nmade and the Ofice of Planning would
agree in this instance given their supplenental
subm ssion, and, of course, also the ANC being in
support from junp street here, the -- let's deal wth
the 5,000 foot overview here first, which is we're
| ooking at two vacant shells. VW have an applicant
that has decided to step forward and put forth what
appears to be a very workable plan for bringing these

shel | s back on line as productive parts of the housing
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st ock.

I recogni ze t hat t here was somne
substanti al question at our earlier proceeding
regardi ng perhaps the price that was paid for for the
properties. I think we've gotten sufficient
docunentation that speaks to the fact that the
purchase price was very nuch in step wth other
simlarly situated properties, so that's kind of one
observation I wll nmnake.

| believe secondly that when you | ook at
the specific issue of the relevant test here, Ms.
Mtten alluded to a little bit that there has been a
conmtrment to, wthout having to adhere to any
specific historic preservation requirenents from a
| egal standpoint, there has nevertheless been a
commtnent to remain true to the architectural spirit,
if you wll, of the existing property and the
surroundi ng nei ghbor hood. That comm tnent does,
indeed, have sone ramfications from a financia
st andpoi nt .

| agree with Ms. Mtten that the purpose
of the zoning regulations are not to ensure that a
particular profit Ilevel or margin is net in any
instance. That's not necessarily our job here. But I

think the question is, does this project work wth
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five units in place?

It's ny sense that, especially in light of
the supplenental information we received, once again,
fromM. Patz's organization and then the suppl enenta
subm ssion from the applicant, that that's a very
guesti onabl e proposition. W have conps, we have
proformas which speak to the aspects of the costs
involved in five versus seven units. | am swayed and
I woul d encourage ny col | eagues to reconsi der.

Thank you.

CHAI RVAN GRI FFI'S:  Thank you, M. Etherly.

Ms. Mtten.

COW SSIONER M TTEN: | just want to
address a couple of the points that M. Etherly made
and then -- well, | wll start by addressing a couple
points that M. Etherly nade.

The first is the appraisals that were
done, you say you found themto be convincing that the
purchase price was in line wth other simlarly
situated properties, and | would just like to ask you
to consider a couple of things in the appraisals.

One is that the condition of the property,
which during the hearing we've been told that the
property is basically -- well, it has been condenned,

has serious structural problens, and | would go so far
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as to characterize it as being in poor condition.
It's not habitable, a lot of work needs to be done.

If you look at the appraisal report, and
I"m | ooking specifically at 505 O Street, but I think
they're both the sanme in this regard, when being
conpared to the conparable properties for condition
the subject property is said to be in fair condition
and the conparables are either in fair condition or
average condition, and a property in average condition

is considered to be superior to fair to the degree of

$10, 000.

Now, unless each of the conparable
properties was also a condemmed shell that was
basically worthless, | think what | take away from

this is that these conparables were probably in
superior physical condition to the subject, and as |
was trying to articulate wearlier, maybe not as
effectively as | would have |iked, we have val ues of
approxi mately $200,000 for each of the subject
properties, $35,000 is attributable to the site, which
neans that the inprovenents, which we have been told
are in very poor condition, arguably worthless, they
are contributing $165,000 in val ue.

Now, | tend to disagree with that based on

the characterizations that we have had nmade, but
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that's what underpins the approximately $200, 000

conclusion for each -- the value of each property. |
actually think that what the totality of the record
shows is that they probably overpaid, and you would
have to examne the conparable properties in nore
detail in order to understand that. | nean, | notice
that we have been given MS printouts, MRS printouts
for other conparables. VW haven't been given MRS
printouts for the conparables that were used in the
apprai sal reports, but | think that that would be
interesting information in terns of that would give us
a sense of what the real condition of those structures
was. So that's something | would like you to think
about in terns of the purchase price that was paid.
Also, | don't believe we have seen any of
these other -- if, in fact, they are in the sane
condition as the subject and presunably would need to
be renovated in order to be useable, I don't know that
we have had applications from any of these conparable
properties that they need zoning relief. So what ever
peopl e were paying for those properties, they' re going
to nmake that work, they're going to neke a
redevel opnment work wi thout getting zoning relief,
unli ke the subject, where they said they need sone

relief.
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MEMBER ETHERLY: So before you nove on,

et nme nake sure | understand that argument. So it's
your sense that if the land -- based on the appraisal,
your analysis of the appraisal, and we're talking
specifically about 505, if you |look at the appraisal,
you see $35, 000. | just want to make sure |I'm
following this correctly.

COW SSI ONER M TTEN: It's on page 2 of
the initial form the uniform residential appraisal
report form

MEMBER ETHERLY: Ckay.

COMM SSI ONER M TTEN: At the top. They
bot h have $35, 000.

MEMBER ETHERLY: Got you. Cot you. And
you're saying that when you factor in the
i nprovenents, the inprovenents, of course, gets you to
t he additional 205 to 210 or so.

COMM SSI ONER M TTEN:  Yes.

MEMBER ETHERLY: And so it's your argunent
that we've heard that the property 1is in such
disrepair, why isn't that inprovenrent Iline sone
smal | er nunber ?

COMM SSI ONER M TTEN:  Yes.

MEMBER ETHERLY: Understood. Ckay.

COW SSI ONER M TTEN: And then the second
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point or another point that you had nade, which is
that the redevel opnent project that's being proposed
based on the sketches that we have, that they're
trying to remain true to the architectural character
of the nei ghborhood, and that has profit inplications,
and | believe that's what we heard during the hearing,
but that's not what's borne out in the proform
anal ysi s.

As | said earlier, if you conpare the --
if you look at the hard costs, there is no --
actual ly, it's the cheapest alternative on a
per-square-foot basis to do the seven units, which
would entail retaining the structure, it's cheaper to
do that than it is to build new So that's not
suggesting that --

MEMBER ETHERLY: It's cheaper to retain
the five units.

COW SSIONER M TTEN: |' m sorry?

MEMBER ETHERLY: You said seven. It's
cheaper to retain --

COW SSIONER M TTEN.  No. If you | ook at
their proforma  for their seven, what they're
proposi ng, which would presumably include any burden
related to retaining the existing structure, that on a

per-square-foot basis, that is actually cheaper to do
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than the other alternatives, and particularly totally
new construction, which would be the single famly row
house alternatives of which they devel oped two. So
that doesn't suggest that there actually is any Kkind
of negative inpact associated wth retaining the
f acade. It's cheaper, so there can't be a negative
i mpact fromthat.

So I guess after maki ng t hose
observations, | think if you were to attenpt to
convince nme of your position, you would have to wal k
me through what you see as the unusual condition that
| eads to the practical difficulty because |I can't nake
that connection other than to say what | see is that
it doesn't exist.

CHAl RVAN GRI FFI S: Anything further, M.
Et herly?

MEMBER ETHERLY: M. Chair, | believe Ms.
Mtten and | are just going to have to agree to
disagree in terns of the interpretation of the
apprai sal that was provided.

CHAl RVAN  CGRI FFI S: Ckay. Is there a
direction for action by either nenber?

COW SSI ONER M TTEN: M. Chairnman, |
woul d nove that we deny the variance request, m ninmm

| ot area variance request in Case Nunber 16983 on the
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basis that the applicant has failed to neet their
burden of proof.

CHAI RVAN GRI FFI S: Il wll second for
di scussion. Any discussion on the notion?

COMM SSI ONER M TTEN: Could I just have
just anot her nonment before we go to a vote --

CHAl RVAN CGRI FFI' S:  Yes.

COMM SSI ONER M TTEN: -- to see if | can
cone up wth sonething that | can convince M.
Et herly?

MEMBER ETHERLY: | mean, you know, once
again, ny concern continues to be -- | understand the

direction in which ny colleague, Ms. Mtten, is going
with regard to the appraisal, but it alnost strikes ne
as though would you then be anmenable to |ooking at
further information regarding sonme of the conparable
shells in the neighborhood to hel p you understand that
val uation issue?

I'"'mdealing froma little bit of a deficit
here in terns of expertise and | want to an extent to
defer to ny colleague, Ms. Mtten, given her
experience in the area of appraisals, but once again,
I"m just getting hung up on the argunent that if the
land is only appraised, if the estimated site value is

only set at $35,000, then the additional inprovenents
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-- the additional value of those inprovenents to get
you to the $200,000 that the applicant paid for, |

believe it was 507, and the 214 for 505 sonehow does

damage to the argunent that you're still neverthel ess
dealing with a shell that will have sone inplications
froma devel opnent standpoint. | just still don't see

it.

"' monce again | ooking at the suppl enenta
response of March 25th, so not necessarily | ooking at
the Patz docunent for the nonent, on page 2, and |
believe OP reiterated this observation, is that, once
again, the 505 property appraised for 214, the 507
property appraised for 200,000, and that that was
consistent with property of this nature in the area.

The O fice of Planning, of course, noted
that while OP has not inspected -- | am paraphrasing
to an extent -- that while OP has not inspected the
properties, unrenovated properties that are listed as
shells wthin four bl ocks  of the applicant's
properties, those properties sold also for 240 and
255,000; so it's Ofice of Planning's position that
the $200,000 for a shell iIs not necessarily
unreasonabl e on the face of it.

So ny question is, is there additional

information regarding those other shells in the
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surrounding -- in the surrounding neighborhood that
would help you better understand or reach a better
| evel of confort with regard to the appraisal ?

COW SSIONER M TTEN:.  Well, there are two
t hi ngs. One is at this juncture, | don't have the
need to focus on the appraisal because | think that
the argunents that have been put forth in the proform
anal ysis speak for thenselves. |  brought wup the
apprai sals because that seened to be sonething that
was of inport to you in your understanding, and you
had raised the fact that you thought that the purchase
price was in line with what people said, and clearly
that's what O fice of Planning thinks, too.

Wiether that's true or not, it doesn't
make any difference to ne. Wat | would be interested
in knowing from you, and then, depending on your
response, perhaps getting some additional information,
is if you were to discover that the properties to
whi ch the subject was being conpared and on which the
valuations were nmade were actually in superior
physical condition to the subject so that the
contribution from the subject inprovenents was not at
the level that these appraisals suggest, which is they
would be nmore at the level that the testinony had

suggested, which is that they are significantly
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deteriorated and that they don't make any Kkind of

significant

contribution to value, would you then

rethink your view on feasibility? Because if you | ook

at the proforma for the matter-of-right five-unit

anal ysis that was done by M. Patz -- so this is nmaybe
two-thirds of the way back -- just taking all the
nunbers at face value, the cunulative loss or gain

the bottom Iline there 1is $86, 000, and that's

conti ngent

representati

on the $400,000 being an accurate

on of the value of the property. So if

that, in fact, is an overstatenent of the value of the

property, then that shifts the cumulative |oss or gain

and could t

had, in fact

hrow it into positive because -- if they
, overpai d.

So I would be nore than happy to ask for

sonme additional information about the underpinnings of

the appraisal. |If we were, at the end of the day, to

find out that the $400,000 is an overstatenent of

val ue, wou

ld you then rethink your views on

feasibility? Because other than that, as far as |I'm

concer ned,

convi nci ng

focusing on the appraisals is nore about

you, M. Etherly, than it is about

convincing ne. | nmean, | don't need the appraisals to

(202) 234-4433

MEMBER ETHERLY: So for you -- and let ne
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back up a little bit just to give ny colleagues a
sense of the context as to why I'm kind of biting on
this bone so long, because typically I reach a point
where | want to be sensitive to, you know, our efforts
to continue noving the business of the District of
Col unbi a forwar d.

My concern here on this particular issue,
and we had sone discussion in our executive session,

is that there are areas of the zoning regs where as of

now a year-long nenber |I'm still developing ny
expertise and experience wth. Thanks to the able
support of the Ofice of Corporation Counsel, our
staff, the Ofice of Planning, | am able to,

nevertheless, kind of nuddle through sonme of these
nore conpl ex areas.

One of the things that | often find nyself
grappling with is the effort, especially as an
attorney, is the effort to stay true to the |Iegal
analysis and the legal tests that have been set
forward by this Board, by the Zoning Conm ssion, by
the Court of Appeals, remaining true to those, and at
the sane tine being very sensitive to the need to
continue the invigoration in sone instances or
reinvigoration in other instances of nei ghborhoods and

communities here in the District of Col unbia.
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So ny concern here goes back to | believe
where the Chairman started us off with, was are we --
I don't want to use the word "di sservice" here because
I know ny colleagues are, in their own mnds, staying
true to the zoning regs here and the tests that are
set before us, but ny concern is, are we |osing sight
of the forest because we're Jlooking at a very
particular tree here, or, you know, to put it another
way, | nmean, is this an instance where the perfect is
becom ng the eneny of the good here?

So that's why I'm kind of continuing to
hold onto this. | see where the votes are here and |
know the Chairman will give us sonme guidance as to the
ramfications of that vote given the status of our
quorum today, but if it's the case that you put the
apprai sals aside for the nonent and you just |ook at
the proformas, doesn't it stand to reason -- | just
want to nmake sure | understand Ms. Mtten's argunent
-- doesn't it stand to reason that you're going to
have a less costly proposition with five units as
opposed to seven?

Perhaps the conpelling argunent here for
me is why take -- why lose the opportunity to get
those additional units on the subject property and on

the market if you can do it? And once again, | think
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you can do it while at the sane tine staying true to
the variance tests that are set forward here. So |I'm
still looking for a little bit of assistance there

But once again, just in the interest of tine, M.
Chairman, | think Ms. Mtten is trying to convince ne
using one piece of docunentation, I'm trying to
convi nce her using another piece of docunentation, and
I just don't think we're going to get to the mddle
t here.

CHAl RVAN GRI FFI S: | ndeed. Il will run
through -- let nme give you one |last coment on this,
and that is what Ms. Mtten did cite on page 2 of the
Horton letter, and it does go through the fact that
based on the market values of these lots -- now, that
mar ket val ue has changed. W can only assune --
that's not substantiated, but clearly we think they're
worth nore now than they were maybe five or ten years
ago. But the point being that the nmarket value of
this is demanding a higher density in order to devel op
them One has to question, and this is a digression,

but one has to question how is that narket value
actually hit? But nore inportantly, then, if we're
saying that this entire nei ghborhood now has nunerous
substandard or poor-condition buildings and lots

although the market value is comanding a certain
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amount for it, how does that then go to the specific
test that allows additional density? Wat nakes this
then unique if all of them or the majority in the
nei ghborhood are demanding market values and then
demanding increased density? More inportantly,
doesn't that then speak nore directly to rezoning? |If
in fact this is not a redevel opabl e nei ghbor hood based
on the restrictions of the zoning, then we're |ooking
at an entire area that needs to be reforned and
per haps upzoned to allow increased density to support
t he market values of the lots.

MEMBER ETHERLY: My concern wth that
reasoni ng, however, is we're consistently saying to
every applicant that cones here we're |ooking at each
case on its nerit. |If you are in essence telling this
applicant that because this neighborhood has now --
shall we say is poised on the cusp of taking off, your
application just kind of cane perhaps, you know, two
or three years too late, and instead you perhaps
should go to another forum -- | nean, | think the
difference here is we have this applicant before us

now with a project.

CHAl RVAN GRI FFI S: | understand, and |
woul dn't have gone to the neighborhood unless | was
directed so with their letter. | nean, that's not
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where | was thinking. But in that it's one of the
subm ssions, | have to look at their argunent. Their
argunment is that the market value, what you have to
pay to pick up any of these lots denmands a higher
density. So | think that actually speaks against
t hei r uni queness.

To put it another way, if we had a
building that, in fact, was let's say in an SP zone or
another residential zone or whatever the zone is,
there was a certain amount paid for the property and
they nmade the application for increased density,
i ncreased office space based on the fact that they had
to in order to nake it economcally viable. | think
there has to be additional uniqueness and practical
difficulties outside of the fact that, "You know what ?

W just can't nake this work based on the fact that
we paid a certain anount for the property.”

VEMBER ETHERLY: Wll, | nean, to accept
that argunent, then, | nmean, | wouldn't go there wth
you, M. Chairman, unless then we |ook at the |ot size
and lot area for every particular -- you know, for
every property within a tw- or three-block radius,
then. | mean, if you' re going to extrapolate that far
and say, "Wll, then, vyour property is not unique

because the market value in this area, based on your
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own subm ssion, suggests that you need a higher
density,” | mean, once again, keep in mnd that we
have a lot size and lot area here that inpacts this
particul ar property. So, | nean, | mght be inclined
to follow your reasoning, but I'm not going to do it
haphazardly unless we look at the lot area and | ot
size for all these other adjacent Ilots in that
vicinity as well. I just think that's a big
assunpti on.

COWM SSIONER MTTEN. Can | just -- let ne
just ask you, and | hope you don't feel like we're,
you know, gangi ng up on you.

MEMBER ETHERLY: Ch, no. Ch, no. | feel
happy to stand by ny convictions on this one.

COW SSIONER M TTEN:. Ckay. Do you think
that M. Patz's observation is correct that the narket
values that are being paid in the area -- this would
be the second page of M. Patz's letter -- that you
can't nmake a profit given the market values that are
being paid in the neighborhood, because that's what
he's you, and doing devel opnent as a matter of right?
Do you agree with that?

MEMBER ETHERLY: Yes, | do.

COW SSI ONER M TTEN: Ckay. Under what

circunstance would soneone be notivated to pay nore
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for a property than they could expect to nake noney
of f of? Under what circunstance would they -- you
know, if you're going to invest in a house that needs
work, you're going to do sonme calculus in your mnd
and you're going to say, "Ckay, |I'm going to pay X
today and I'mgoing to put Y into it, and then at the
end, I'"'mgoing to sell it for Z and that that's going
to be X plus Y plus sonething equals Z because that's
the only way | would be notivated to neke this
investnment,"” and yet here we have an observation that
says, "No, people can't nmake noney if they pay these
prices." So why are they paying those prices? Wy do
you think they're paying those prices?

MEMBER ETHERLY: You're losing ne. I
nmean, once again, when we had the applicant here at
our prior proceeding, we were interested in probing a
little bit of the substance behind what the applicant
paid for the property. | think everyone is in
agreenment that -- maybe not, but it's ny sense that
we're not quibbling about what the applicant paid for
the property. It sounds |ike we're in agreenent that
that appears to be a reasonable nunber for the
nei ghbor hood, for the community at issue here.

COW SSI ONER M TTEN: Let's just accept

that as a prem se.
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VMEMBER ETHERLY: Ckay. Cay. Now, what

your concern is -- let me just junp two steps ahead of
you. Is the concern that you're going to set the
precedent, then, for, okay, now we'll have specul ators

who are the owners of all the other shells in this
same nei ghborhood now stepping forward to say,
"Ah-hah, 505 and 507 got seven units. Now | want to
cone in and | want to do seven units as well|l because
you have set the precedent"?

COW SSIONER M TTEN: Ri ght, because
that's -- | nean, if you say, okay, $400,000 is
reasonabl e because we | ook at 603 P Street, we |ook at
1020 W Street, we look at 146 Thomas Street, we | ook
at 415 U Street, we look at 1507 8th Street, and by
golly, that's what people pay, and M. Patz has told
us they are all paying nore than they can nake noney
on. So wouldn't there then be a parade of people, at
| east those five property owners, comng in saying to
us, "VWell, | want that variance, too, because | have
this great good that | want to pursue, which is
renovating derelict properties in Shaw'? So what do
you say to thenf

MEMBER ETHERLY: Wll, | say, once again,
every case stands on its merit here before the Board

of Zoning Adjustnment, so you cone in, you nake your
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case, you show ne your |ot area, you show ne your | ot
size, and we will see where the dom noes fall.

COW SSIONER M TTEN.  Ckay. Let's go back
to that, which is take us through the progression that
says, here are the wunusual conditions -- this is
whatever is convincing you that they have nmet their
burden -- what is the unusual condition that |leads to
the practical difficulty that strict conformance with
the zoning ordinance would cause for this applicant,
and how does that not negatively inpact the zone plan?
And if you can nmake a convincing -- you have yet to
make an argunment at all walking us step by step
t hrough the variance test.

MEMBER ETHERLY: Vell, | disagree wth
that statenent but ny concern is that we're arguing
with different types of guns here. | think you're
| ooking at this case with a bazooka as opposed to what
we tried to remain true to which is |ooking at every
i ndi vidual case on its nerit here. So, M. Chairnman,
I"mjust not with you guys.

CHAI RMAN GRI FFI S: Ckay.

MEMBER ETHERLY: I'Il just put it like
that. |'mjust not there.

CHAI RVAN GRIFFI'S: W have a notion on the

table, an option of putting a notion, which | think
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it's fairly clear, no matter what the notion, it wll
fail as we would not have the three votes that would
carry it.

So what | would recommend, that we
continue the deliberation on this, this entire
application, and nove it to next week, the first of
t he special public neeting, and have the fourth menber
of the Board review and deliberate with us, unless
there's any --

COMM SSI ONER M TTEN: Vell, then, | would
be happy to withdraw ny notion, M. Chairman, so that
there is not a notion.

CHAl RVAN QRI FFI S: |'m sorry. You did
have a notion there.

COMM SSI ONER M TTEN:  Yes.

CHAl RVAN QRI FFI S: That is what it would
t ake. Thank you very nuch. Is that anenable,
under st andabl e to everybody?

MEMBER ETHERLY: | would be amenable to
t hat outcome, M. Chairnman.

CHAl RVAN GRI FFI S: Ckay. Let's do that,
t hen.

MR COCHRAN: M. Chair?

CHAl RVAN (RI FFI'S:  Yes?

MR COCHRAN: G ven the argunents that you
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have -- the discussion this norning, are you going to
reopen the record for the applicant?
CHAIRVAN GRIFFI'S:  No, | don't believe so.

| did not hear strong indication that we needed or

cited additional specific information, unless -- | can
be corrected. M. Etherly, were you |ooking for
sonething additional? | nean, | think we would really

have to be able to pinpoint exactly what we're | ooking
for rather than set them off to do further studies or
what ever, but it's up to you.

COW SSIONER M TTEN. | don't think that's
going to be helpful, although, M. Etherly, is there
sonet hing that you would find --

MEMBER ETHERLY: If | could, M. Chairnan,
let me direct a question to --

(Asks question off the record.)

MEMBER ETHERLY: I will wthdraw that
question, M. Chairnman. I'm confortable noving
forward. I think we have enough information to
continue poring over, and wth the additional

consi deration of our other colleague, hopefully we
will be able to reach the right outcone in this
application. Thank you, M. Chairnan.

CHAl RVAN GRI FFI S: That sets us up for

right and wong; is that correct, M. Etherly?
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MEMBER ETHERLY: Yes, it does, M.
Chai r man.

CHAIRVAN GRIFFI'S:  Very well. Al though we
hate to delay that, | think that is the best course of

action, so let's nove this to first in the norning, we
can set that for nine o' clock

COW SSIONER M TTEN.  Could | just ask if
it would be possible -- and if it's not, that's fine,
I'm here for a case in the afternoon. Wuld it be
possible to have the special public neeting be the
first case of the afternoon so that | wouldn't have
to cone first thing in the norning and then go away
and cone back?

CHAIRVAN CRIFFIS:  Wll, we don't want to
make it a habit, naking the Conm ssioners happy;
however, | don't see any --

COMM SSI ONER M TTEN: | don't think M.
Etherly wants nme to cone in a bad nood.

CHAI RVAN  GRI FFI S: | don't see any
difficulty wth that, M. Etherly. Let's ask M.
Bailey or M. My if they are aware of any problens
wi th doi ng that.

M5. BAILEY: No, M. Chairnan.

CHAI RVMAN QRI FFI S: Ckay. Then let's do

that. We can call it the first in the afternoon. The
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only concern | have wth doing that, Ms. Mtten, but I

think we can get over it, is if our norning runs |ate,

t hat del ays our afternoon even further.
You have the schedule in front of you?
M5. BAILEY: Yes.
CHAl RVAN GRI FFI S: May | take a | ook
it? Wuat is in the afternoon?
(Pause.)

CHAI RVAN GRI FFI S: Ckay. Let's hold

at

t he

afternoon of the 8th, first in the afternoon, we w|ll

continue on with the schedule as posted, in which case

let's nove on to the next case.
APPLI CATI ON NUMBER 16986
OF LODER & GRAVETT, LLC
MR MOY: Yes. The next case of
nmorning s Application Nunber 16986 of Loder

G avett, LLC, pursuant to 11 DCWR 3103.2 for

t he

and

a

variance fromthe floor area ratio requirenents under

section 402, a variance from the |ot occupancy

requi renents under section 403, a variance from

rear yard requirenments under section 404, and

t he

a

variance from the closed court requirenents under

section 406, to construct a four-unit apartment house

in the R5-B District at premses 2131 through 2133

10th Street, Northwest, and that's in Square 358, Lots
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58 and 59.

At the Board's public hearing on March
11th, 2003, the Board discussed -- heard the case and
requested that the applicant submt the follow ng
information for the April 1st public neeting. The
first information was to include a discussion of
whether the cellar is a habitable room habitable
space, and second provide a conparative analysis of
typical lots in proximty to the subject property
relative to FAR and rear yard requirenents addressing
t he uni queness i ssue.

The appl i cant submtted suppl enent a
materials to address the Board's concerns, and that is
in your case folders as Exhibits 36 and 37.

That conpletes ny briefing, sir.

CHAl RVMAN GRI FFI'S:  Thank you.

Let's take up | think the quick issue of
habitable. | think it was substantiated in the record
and | think -- well, there it is. There's a
di fference between habitable definition for building
codes and that as it relates to the zoning
regul ations, and | think the substance of the question
from the Board last was, is it allowable from Title
11, the zoning, to have a unit, a habitable unit in

the cellar? | think it's fairly clear to ne that that
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is allowed under the zoning regul ations, but rather it
is nmore stringently |ooked at and regulated with the
bui | di ng code.

I's that everyone's understandi ng?

COW SSI ONER M TTEN: ['m wlling to
accept that interpretation at the nonent. | really
think it's sonething that the Zoning Conm ssion needs
to clarify in the definition and that's sonething that
we wll be putting on our list of things to do.

CHAl RVAN GRI FFI S: Yes. I think it is
wort h doi ng. | nmean, when you | ook at habitable and
how it relates in the regulations, it seens it could
be, in fact, contradictory, or at |east confusing at
best. So that would be a good thing to bring up.

So let's go into, then, the rest of this
case. If we look at this, we will recall that this is
a very small corner |ot. | think we had asked for
addi ti onal docunentation of its uniqueness; that is,
the conparison of other lots around the surrounding
ar ea. I"'m not sure with the subm ssions that we got
that that direction was actually understood, but be
that as it may, | think it is very convincing, the
uni queness of this lot, one being the corner, one
being the size; also its previous use and also its

configuration with easenents setting up the uni queness
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for this, which go then directly into what is being

asked.

Let nme start with what | think is two of
the easiest or nore straightforward, and that is the
rear yard setback and also the <closed court --
actually, both of the court issues and the rear yard.

The court was established, as we | ooked at
it, in order to create an opening of what the court
should do for light and air. The adjacent property,
of course, does not have any fenestration or w ndows
on that, so it is not inpaired in any way by the
creation of this court. They are forced in terns of
creating it based on the fact of how you can access
this building based on the stair configuration up to
the units and al so based on again the small size that
does not allow them to increase the court to the
required space, otherwise nmaking it essentially
unusable for or certainly close to a very dimnished
floor plan. One needs to | ook at the bal ance of when
your court becones about as big as your building, you
wonder what, in fact, is being provided there. That
may be an extrene, but | think that this is nmoving in
that direction

Rear yard. O course the rear yard is the

cor ner. It would be substantial or it would -- |
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would look at it differently if there wasn't the
uni queness of this being on the corner where the rear
yard actually cones off an avenue. W do |ook for
rear yards. O course, the regulation is for |ight
and air to be sufficient, and they are often rear
yards abutting an alley or another open space or a
rear yard. This is abutting another row of buil dings,
so, in fact, actually nakes nore sense to attach in
that realm However, they will not be able to because
there is the easenent.

Now, | should digress or review very
qui ckly, which I forgot to say at the opening, we did
have a party in opposition -- | think it was a party
-- yes, that we -- M. Bowers, who canme in, who had
great concerns about the construction of this, the
inmpact on his property, specific property, which is
directly adjacent, also on the potential |o0ss of
access from the rear of his property through the
easenent that runs along the rear of the corner
property, the Gravett property, as proposed.

He, in fact, withdrew his opposition, if
you recall, in the hearing based on the answers to the
guestions that he had and realized that, in fact, he
would not have any light and air dimnishment, and

also the fact that the easenent at the rear would be
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mai ntai ned and, in fact, is required to be naintained.

I think, in fact, the |ot occupancy al so,
as well as the FAR arise out of, one, the
configuration of this, the setbacks that are required
off of each of the avenues that |limt the anount of
constructi ble space, carving out and naximzing the
court, although dimnished in its requirenents, and
also setting back from the easenent, lead to the
practical difficulty of actually making a floor plan
that is, in fact, conpliant with the regul ati ons.

You also look at or | think it's only
comon sense that one would ook at how or the |evel
of which the inpact mght be if the relief was

granted, that being if we were, say, looking at a

height variance here -- actually, that's a bad
exanpl e. If we were looking at the -- let's take
specifically -- we're looking at |ot occupancy here

and we are increasing the | ot occupancy or the request
of lot occupancy is from 60 percent, which is matter
of right, to a little over 82 percent. I think one
needs to balance, and that is, of course, the third
test or part of it, balance of the inpact or whether
this would inpair any public good.

| think it only nakes sense if you | ook at

the plan to maximze the lot occupancy on this in
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order to facilitate the project, but also in terns of
holding that corner wth structure as opposed to
having it set aside, of which that setback would not
create any sort of beneficial aspect; that is that
they wouldn't increase light and air for any of the
adj acent bui |l di ngs. As you see, they are, from the
phot ographs and docunentation, built as if they were
anticipating or at one point actually did have
attached buildings to them

That's ny brief summation. I wll let
others speak to it or have questions.

COMM SSI ONER M TTEN: Vell, | appreciate
that summati on, M. Chairman, because being an
architect you are very well equipped to explain all of
t hose aspects of the property that are inportant and
t he design and so forth.

| think the nbst conpelling thing that we
heard from applicant was that in order to do anything
on this property, they need variance relief, and that
alone is a pretty severe circunstance to have to deal
with, and | think that the accommodations that they
have nmade, as the Chair has articulated, are as
sensitive as they can be.

One of the things -- sort of a big-picture

thing that's not within the applicant's control here
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is that there are a few things that are peculiar in
this area. Ohe is that the zoning is not -- is
inconsistent with the generalized |and use map, as the
Ofice of Planning has pointed out, which is zoning
for noderate-density residential, and the |and use map
says it should be lowdensity commercial. So there's
that disconnect, and then we have an area that is
devel oped with a lot of single-famly dwellings where
we have nmapped a zone over it that would, if we were
to ever realize the potential of the zone, would
require pretty mnmuch wholesale denolition of the
nei ghbor hood.

So | plan on taking this back to the
Conmi ssion just to say, you know, sonething seens --
there seens to be a disconnect here and perhaps
revisiting the zoning for the area, but that's beyond
the applicant's control

CHAIRVAN GRIFFIS:  Wll, | think it would
be valuable to establish what is nore current, the
zoning or the land use, and it is, you can see from
the photographs and the aerial, it is an eclectic
nei ghbor hood, --

COW SSI ONER M TTEN:  -- Ri ght.

CHAl RVAN GRI FFI S: -- and | think it's

very inmportant to |ook at where and in what direction
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that's going.

COW SSIONER M TTEN:  Ri ght .

CHAIRVAN CRIFFIS: | nean, are these nore
commercial or kind of CM zoned allowable uses, are
those increasing, are those dimnishing? But | think
that's well said, the two points that you make, one
bei ng the | arger context.

Anyt hi ng el se?

COM SSIONER M TTEN:  If you are ready for
a notion, | could nake it.

CHAl RVAN GRI FFI S: Yes. That would be
great.

COW SSIONER M TTEN. Al right. | would
nove approval of Application 16986 for a variance from
the floor area ratio requirenents, the variance from
the I ot occupancy requirenents, variance fromthe rear
yard requirenents, and the variance from the closed
court requirenents, all in Chapter 4, for the reasons
t hat have been arti cul at ed.

CHAIRVAN CRIFFI'S: |Is there a second?

MEMBER ETHERLY: Seconded, M. Chairnman.

CHAl RVAN Rl FFI S: Thank vyou. Furt her
di scussion on the notion?

(No response.)

CHAl RMAN (Rl FFI S: In which case | would
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ask for all those in favor of the notion signify by
sayi hg aye.

(Chorus of ayes.)

CHAI RVAN GRI FFI'S: And opposed?

(No response.)

CHAl RVAN GRI FFI S: Wiy don't we record
t hat vote.

MR MOY: Yes, sir. Staff would record
the vote on the notion to approve the application as
t hree-zero-two, three in favor of the notion, M.
Giffis, the Chairman, M. Etherly and Ms. Mtten; M.
Zaidan and the nmayoral appointee not present, not
voting. Thank you.

CHAI RVMAN GRI FFI'S:  Thank you very mnuch.

M5. BAI LEY: Wuld that be a summary
order, M. Chairnman?

CHAI RVAN GRI FFI S: | don't see any reason
why we couldn't do a summary order on that unless
ot her Board nenbers feel differently. | think that
woul d be excellent. Thank you.

Are we all set for a transition?

MR MOY: M. Chai r man, to ny
understanding, M. Hood is on the way.

CHAl RMAN GRI FFI S: Cay. Then we are

going to need to take hopefully a three-mnute to
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five-mnute break as we wait for the other nenber to
join us and mai ntai n our quorum

(Recess.)

CHAl RVAN GRI FFI S: Thank you for your
patience. | think we can reconvene as we have now
established a quorum and why don't we announce the
| ast case in the norning for decision.

APPLI CATI ON NUMBER 16927 OF THE PUBLI C
VELFARE FOUNDATI ON AND MANNA, | NC.

MR MOY: Yes, M. Chairman. The next and
| ast case for the norning is Application Nunber 16927
of the Public Wlfare Foundation and Manna,
I ncorporated, pursuant to 11 DCWR 3103.2, for a
variance fromthe lot area and lot width requirenents
under section 401, a variance from the |ot occupancy
requi renents under section 403, a variance from the
rear yard requirenments under section 405, a variance
from the off-street parking requirenents under
subsection 2101.1, and a variance fromthe buil ding on
alley lots provisions under subsection 2507.2, and
pursuant to 11 DCVR 3104.1, a special exception to
allow required off-street parking spaces to be |ocated
on a lot other than where the principal structure is
| ocated under section 2116, to allow the construction

of twelve single-famly dwellings in the R4 District
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at premses in the rear of 1300 block of Tenperance
Court, Northwest, and that's in Square 274 and |lots 57
through 61, and Square 804 through 820, 1 through 12
per subdi vi si on.

At its neeting on February 4th, 2003, the
Board deliberated on the case application and decided
to postpone its decision pending additional specific
information as follows from the applicant, specific
information to address the Board's concerns addressing
the issue of the proposed density of devel opnent
relative to its effect on public safety and possible
consequences for alternative sites if given no change
to the proposed devel opnent. That's submtted in your
case fol der as Exhibit 45.

Nunber 2, that the applicant continue to
coordinate with the Fire Departnent and the DDOT, the
District Departnent of Transportation, to provide
witten responses to the application regarding public
safety. The DDOT submtted a supplenental report
dated March 31st, 2003, and that should be in your
folders | believe as Exhibit Nunber 46.

Finally, M. Zaidan has submtted a proxy
vote on this case application.

Thank you, sir.

CHAl RVAN GRI FFI S: Thank you very nuch,
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To begin, | think it can be clearly stated
that there were, well, two things. First of all, |
think that the Board, from ny recollection, from
cooments from the nenbers, are clearly in the
perspective that this is a good project in terns of
the population that it would serve, the need and the
requirenents of the population, also in terns of

encouraging in this area a diversification of housing

types and affordability. | don't think that's of
gquestion at all, and I think that does factor in, to a
[imted extent, but it does factor into our

del i berations on this case.

I think also I know we have before this
Board have had several applications from Manna, and |
think again it would be the concurrence of this Board
that Manna is an excellent organization that has and
does help people overcone  barriers for full
participation in society.

The second issue, however, goes and gets
in depth into the regulations, and | believe that the
menbers and | included have sone concerns of whether
all of the tests for all of the variances and the
speci al exception have been net. W did delay this

several tines in order to accommbdate the applicant
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of substance in

& Porter, which

has represented the applicant, has done a valiant job

in putting all this together. It was quite a lot to

put together, and | think they have given this

application incredible | ongevity.
Wiat | would like to do i

of the -- well, | wll lay it out

s take down each

there and see

whet her people want to speak generally about it. I

want to do just a quick summary of so
as | see it and the difficulties, and
from others, and if we decide that

each variance individually, | would

that, or whether we take the ent

me of the issues
then we can hear
we need to take
be anmenable to

ire application

together, | think that actually may make nore sense.

W do have the revisions of last, which is

a reduction of the units. You will see al so sonewhat

of the reconfiguration of the parking.

I think it was

very well outlined exactly what we're | ooking at now.

COW SSI ONER HOCD: M. Chai r man?

CHAl RVAN CGRI FFI' S:  Yes.

COW SSI ONER  HOOD: Just

for the record,

at one of the decisionmaking neetings where we

post poned until this date -- | do have the transcript.
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| was not present, but | did read the transcript, and

basically what we did was asked for sonme nore
information and we postponed it to a decision date of
April the 1st.

CHAl RVAN GRI FFI'S:  Good. Thank you.

MEMBER ETHERLY: And M. Chairman, | wll
note just prior to you giving your summary, just so ny
col | eagues have a sense of what would be helpful to
me, | did not share the concerns that were voiced
regardi ng energency access and parking that had been
raised in sone of our prior proceedings. |'m pleased
to see sonme of the direction in which the applicant
has gone, although from this particular nenber's
standpoint, | didn't see it as being necessary. But I
wll just note for the record I know that those were
two very specific issues that had raised sone
significant concern with a nunber of ny coll eagues and
I did not share in that concern. Wth that being
said, M. Chairman, | would be nore than appreciative
of a summary of where we are in terns of sonme of the
ot her key issues that may be at stake here.

CHAI RVAN  GRI FFI S: Good. In order to
start, what we have is, and | forget the exact anount,
but close to 20 lots or so that were conprising the

alley lot that was, in fact, given a special exception
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by this Board for parking.

There was subdi vi si on or pr oposed
subdivision to increase -- decrease the nunber of
lots, increase the size and try and bring them nore
towards regulation size, or requirenents, | should
say. They do not make that in several of the lots
clearly the |lot areas, the lot wdth, the Iot
occupancy. There is sone issue of the fact of the
definition of "detached" and "attached" which require
larger lots and then, of course, setbacks, as we all
wel | know and are aware of.

The uni queness for all these variances is
not, | would say, incredibly strong; however,
bel i eve we can get there, the fact of the size or the
di m ni shed size of sone of these, and then of course
the location in the alley.

What gives ne sone concern is the fact of
-- 1 don't know how, perhaps, to articulate it wel
except for when we have so nmany variances that are
required in order to nmake a project work, one has to
| ook back at the real basics and the beginning of it
and say, "Wat's wong?" | nean, there seens to be
sonet hi ng fundanentally wong with making this project
so difficult. But if we can get beyond that and we

ook at the rear yards, the street, the parking, |
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think there are sonme issues that becone problematic
with all those. Whether we can condition and try and
mtigate it, 1'mnot sure.

| didn't see a |lot of evidence in terns of
what the exact practical difficulty was in providing
the twelve, now ten units, which, of course, then
create sone of the needs for relief.

| think, actually, let nme junp into where
I have the biggest problem and that is with the
variance frombuilding on alley lots which is outlined
in 2507.2 is what is before us, and when reading that
section in terns of developnent on alley lots, of
course, that 1is woutlining the requirement for a
30-foot access, alley access to the street.

| guess you have to try and understand
what the Zoning Conm ssion was thinking when they did
that, and you can get, | think, a fairly good read on
what the direction was if you read the entire section
of 2507 with specific attention to 2507.3, which is
indicating that even if you had an existing residence
in an alley lot, you are precluded and prohibited from
doing certain work to nmaintain that, neaning -- |
think the general intent and the reasoning of this
section and when the Zoning Conmmission wote it, it

was, in fact, to elimnate the habitable wunits in
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alley lots that weren't accessed through a 30-foot
alley to the street.

Now, why woul d the 30-foot have such great

inmportance? | think there are nunerous reasons why
that is. | think, one, there is sonething to be said
of access, and | think life safety is a pertinent

point, especially with the nunber of wunits in this
speci fic application.

But | think nore inportantly, it is how
these units actually function in terns of the public
good and also in terns of the regulations and the
zoning itself. That is, how do people get in and out
wal king? Wat is their connection? Wat is the urban
aspect of how this does becone part of the conmunity,
part of the block? How does this integrate no nmatter
what it i1s? Wiuether it's, frankly, luxury condos or
subsi di zed units, how is it that it fits within the
square block and the urban fabric? And | think it
does go back to sonme of the l|ife safety, both
pedestrian and also vehicular, but | think it also
goes to a standard of living of which the regulations
are set out to protect. Cearly we have setbacks for
light and air, we have certain aspects that regulate
one mght say the public good, but also the health and

wel fare of those living init.
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If we ook at the tests for the variance
for the relief under 2507.2, | think you have to go to
first establish what is the uniqueness of this alley
lot? The uniqueness is that it doesn't have 30-foot
access. Vell, if we grant that wuniqueness and that
clearly creates a practical difficulty of you cannot
build in this alley lot because you don't have a
30-foot access, you have essentially done away wth
the regul ati ons, you have done away with section 2507
because any alley lot that does not have a 30-foot
access would, by logic, be unique and have a practical
difficulty. So we would essentially be rewiting or |
woul d say overruling the entire section. That gives
Me some concern.

COW SSI ONER - HOOD: M. Chairman, let ne
j ust ask.

CHAl RVAN GRI FFI'S:  Yes.

COW SSI ONER  HOCOD: In relationship to
your comments, the Board | think has the flexibility
to tweak, and | think -- and | know that you and Board
Menber Etherly noted the Board has the flexibility to
tweak whatever is in here, and | think that, from ny
standpoint, from what |'ve seen take over the actions
of this applicant, who has tried to adhere to conments

that were nmade by this Board, and |I'm al so | ooking at
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| ooking at the Fire Departrment and | think they have
given us a clear subm ssion on how to respond to that
access. | think that was nore of ny concern as far as
how the Fire Departnent would be able to get back up
in there.

But | do think we have the flexibility in
2507.2 to alter that to sone point, | think that's
this Board's role, and | would be in favor of noving
in favor of actually the whole project for the sinple
fact that | watched this Board go after the applicant
and go after the applicant and ask them to tweak it
and answer the necessary issues that the Board menbers
have, and if we were inclined to cone back after the
fifth time to just turn this down, | would have a
problem with it, and | wll tell vyou why. It's
because we should have probably nentioned that early
on.

| just believe that the Board has led this
applicant down a direction, and when | saw this |ast
schematic of what they are proposing, | have sone
qguestions, and hopefully, if ny questions are answered
satisfactory, | wll be in favor, but | just think
that we have led this applicant on enough to the point

where they have tweaked and made as many changes as
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suggested by this Board, then to cone here today on --
not on the final, but conme here today and then just to
start off -- | would rather see us make an approach
and see what they have changed to accommodate sone of
the concerns that we have nmade before we go to your
mai n i ssue, 2507. 2.

CHAIRVMAN GRIFFIS: Okay. And let ne just
clarify, M. Hood. W granted continuances that were
requested of us, and | think that the applicant did
note great concern and problens with the presentation
and then asked for additional time for subm ssion.

COW SSI ONER HOOD:  Yes.

CHAI RMAN GRI FFI S: And | think we did go
out of our way. | think just based on the fact that
we give continued opportunity to make stronger and
stronger cases does not prove the test, which we would
then necessarily grant it. So | would caution you
w th that direction.

COW SSI ONER  HOCD: Let nme say this, M.

Chai r man. That's why we have five nenbers. Vel |,
today, we only have three. But normally, our -- ny
recollection is a little different. | remenber the

last tinme, or maybe time before last, the applicant
asked us to postpone it so they could deal with issues

that were raised by us prior; and no, I"'mnot going in
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the direction because they made changes to what the
Board has said, that that is the way that it's going
to go, but I do think we need to go back to the
regul ati ons.

But | just was saying as far as 2507.2 and
your coment about throwing the regulations out, |
just wanted to nake sure that we know that the Board

of Zoning Adjustnent is in place to tweak and allow

flexibility, not throw it out, and | think that was
your coment, and | just wanted to say that | don't
think if we did nake approval or whatever, | don't
think we're throwng it out. But | just have a

problem with us telling the applicant one thing and
pulling then out on a string for such a long tine,
then cone in here and cut them right off. No, | do
not go down that road, but | can assure you that if it
doesn't neet the test in our deliberations and our
di scussions, then no, it shouldn't be approved. But I
just think that we need to | ook at what they have done
first, because surely |'ve heard clear direction from
Board nenbers of what they wanted to see -- for
exanple, the access and the Fire Departnent. So
that's kind of where | am

MEMBER ETHERLY: And if | may, M. Chair,

just on that point, | think your caution is very well
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taken in that -- I'm sure ny colleague, M. Hood, is
not stating that when an applicant endeavors to be
responsive during the course of an application to
observations that are made in public hearing, that
that will in turn guarantee a particular outcone at
any point during the proceedings. But | think M.
Hood's comment is still neverthel ess very instructive.

I would say that ny recollection is very
consistent with his in that we have been, | think,
very directed and very specific wth regard to
concerns that we've had, or | should say some of ny
col | eagues have been very directed and very specific
with regard to concerns that they've had, and during
the course of our discussion, there have been efforts
on the part of this applicant to be very responsive.
Once again, that responsiveness does not in any way
dictate a particular outcone, but |1 think ny
coll eague, M. Hood, is well placed to nake the
observation, nevertheless, that that has taken place
during the course of this application.

But that being said, | share M. Hood' s
conmment as well that there still may indeed be sone
additional nmatters that need to be vetted and
di scussed as we nove through deliberation here, and I

will be interested to see that discussion. But | just
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wanted to be sure to step forward and associ ate nysel f
with M. Hood's comments because | think they are on
target. Thank you, M. Chairman. Not to junp on our
esteenmed chairman as we go through our deliberation
here.

CHAIRMAN GRIFFIS: No. | have no problem
w th that.

COMWM SSI ONER - HOOD: That's all right.
He's used to it. And we're not junping on him

CHAI RVMAN GRI FFI S: Vell, why don't we
start, then -- I'm happy to hear deliberation on the
tests. You can pick up whichever variance you want.
I think the highest hurdle is the variance for
building on an alley lot, but you ve heard ny concern
W th that.

MEMBER ETHERLY: If | could, M. Chairnman,
and | know M. Hood has sone observations, perhaps we
m ght have preenpted you as you were going through
that concern regarding the building on the alley lot.

| would be inclined to hear a little nore of your
reasoning there, in particular with regard to the fact

that there was reference in prior submssions that we

had a -- once again, we |ook at every application on
its own nerits. Not necessarily guided by what has
happened in prior applications, but | know that there
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was sone reference to the Harrison Square devel opnent
and the fact that there is a portion of that
devel opnent where the rear of a nunber of those
properties face a service road that's only 20-feet
wide, and the applicant highlighted that as being
illustrative of the fact t hat there is some
flexibility, to paraphrase M. Hood's coment, wth
regard to that statutory 30-foot w dth requirenent.
So | wanted to hear a little nore of your concern
there, if | could.

CHAIRVAN &R FFI S: Vel |, addr essi ng
Harrison Square, | don't know a lot about it but
what's in the record, and that indication is that's an
entire block that was devel oped together. So when you
talk about, first of all, the 30-foot access, its
inmportance is for the viability of the units that you
put there; that is, the pedestrian, the life safety.
If you build and develop an entire block, then you
accommodat e those aspects in all of them

This is not the case. This is not simlar
at all to that. This is backed up to a large
conmer ci al devel opnent that's going on adjacent to the
Metro which we heard in this case, and if you recall
there's commercial |oading off of that 15-foot alley,

of whi ch t here is now three f eet t aki ng
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first-right-pedestrian route. This is a small alley
lot, very narrow that abuts |arger townhouses, the
rear yard; it also abuts a WWATA building, which I'm
not sure what happens there. This is an eclectic
center bl ock and that alley.

So the difference between having an entire

residential block developed together and trying to

develop a small portion of a larger square that
doesn't have the access | think doesn't support this
case.

MEMBER ETHERLY: So in essence your

concerns with regard to that particular variance are
t hen twofol d. One is a public safety issue, and |
have to again associate nyself with M. Hood' s renmarks
-- we haven't heard anything from the Fire Departnent
or DDOTI that expressly states any overwhel mng
concern.

Clearly we've had | think docunentation
previously that has spoken to the condition that is
created by this scenario, but given, | think, given
sone of the novenent that we've had from the
applicant, | think sone of those concerns have been
addressed to a very significant extent. So I'm still
| ooking for docunentation that gives credence to that

public safety concern
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But the other concern --

CHAI RVMAN GRI FFI'S:  How do you see this --

MEMBER ETHERLY: But the other concern you
raise is, | think, the one that's perhaps nore
critical, and that is, well, if you do grant this,
then you are de facto then eradicating this provision
from the zoning regs, because anyone else can cone
forward and say, "Here is ny setup, it is what it is,
you did it in Manna, so you're going to have to do it
for me."

CHAIRVAN GRIFFIS: Right. | think that is
the critical --

MEMBER ETHERLY: And that is what | wanted
to kind of hear a little nore about.

CHAIRVAN GRIFFIS: -- question to answer
is, what is the uniqueness? Wat's the uni gueness of
t he non-30-foot alley?

COW SSI ONER HOOD: So we are | ooking at,
okay, we've got a 30-foot alley. ['m sitting here
readi ng 2507. 2. One-famly dwellings shall not be
erected or constructed on the alley lot unless the
alley lot abuts an alley 30 feet or nore in width and
has from the alley access to the street through an
alley or alleys not |less than 30 feet in width.

W're looking at -- | see the alley is on
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-- | guess -- what is that? East and west? Because
13th Street runs north and south. Fifteen feet. I
think your main issue is this three feet that have
been taken from this alley on the south side; am I
correct?

CHAl RVAN (Rl FFI S: Vell, | think that is
an issue, but that's a specific --

COM SSI ONER HOOD: (Okay. But we do have
an alley that's 25 and a quarter.

CHAIRMAN GRIFFI'S: That's right.

COW SSI ONER HOOD:  Right.  Ckay.

CHAI RVAN (Rl FFI S: Still, how do you see
that this is unique?

COW SSI ONER  HOCOD: ['m actually -- 1I'm
trying to figure out how this goes wth this
regul ation, because | think four -- and | wll tell
you this, | don't want to sit here and approve
sonmething and then later on sonebody cones down and

show us our order again, because that happens quite a

bit, and I am not inclined to nove forward in that
di rection. I"mjust trying to see if those four and
three -- what is that? -- four and three quarters is

an issue. kay.
CHAIRVMAN  GRIFFI S: But what t he

requirenent says in 2507.2 is that the 30 foot has to
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| ead you to a street, so the 30 foot has to cone from

the street.
COW SSI ONER HOOD:  From t he street.
CHAIRVAN QR FFI S Now, we have
entertained -- | don't recall, and I'm not sure if we
have or not, but | know we've had applications before

us that had circunstances where it was not 30-foot
all ey access, and there was a uni queness that was set.
In fact, | shouldn't say that because | don't recall.
| know we had an appeal of a building that was built
in the alley and it turned out that they, in fact --
ny recollection was that it turned out that they did,
in fact, substantiate that there was 30-foot access.
But ny point being, somehow we need to be led to what
IS unique about this rather than just that we don't
have it. The regulations say we have to have this
30-f oot . VW don't have it. That's our uni queness.
And clearly the practical difficulty is there because
we can't build it because regul ations won't |et us.

So ny point is here, if, a block over,
there is a 15-foot alley and there is a large lot, we
-- | don't see how we could deal wth that any
differently if we establish that this is unique, it
has practical difficulty. W can get into the later

test, but it wuld, in fact, be, | would say,
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dimnishing at best, but it would, in fact, be
overriding 2507, because if there's uniqueness here,
then there is no regulation 2507.2. If there's
uni queness just from the fact that you don't have
30-foot access, then that section of the regulation
doesn't really exist. There is no prohibition from
having developnent in an alley Ilot because we're
saying just by not having it, you are unique.

COMM SSI ONER HOOD: Actual ly, M.
Chairman, |I'm trying to really consune, and I|I'm
starting to waver on ny conmment, but the 30 feet has
to come fromthe street.

CHAIRMAN GRIFFIS: That's right.

COW SSI ONER  HOCOD: And, you know,
sonetines you can read things two and three tinmes and
it reads differently, so I'mtrying to nake sure that
that is exactly what they' re asking for.

MEMBER ETHERLY: |'m still trying to get
ny hands around this Harrison Square issue. If the
way you distinguish Harrison Square is sinply that
Harrison Square had a full block and this property
doesn' t, how does Harrison Square still not
necessarily have the sane inpact on 2507. 3?

CHAIRVAN CGRIFFIS:  wll, first of all, do

you know if Harrison Square came in for relief from
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the 30-foot alley access?

MEMBER ETHERLY: That | don't know, M.
Chai r man. | don't have the application in front of
me. But I"'mjust trying to dispose of that argunent,
and if it's the case that Harrison Square sinply is
di sti ngui shabl e because it was built on a full block,
you know, I'mtrying to get -- I'mjust trying to get
a sense for that. But, | nean, perhaps that just
takes us down a road that we don't need to go down.

COW SSI ONER  HOOD: M. Chairman, when |
read this, and I wll say that you definitely have a
poi nt, because we do not have 30 feet, but | read this
-- and that's where it goes into the Board having that
flexibility. Wwen | read this, it says, "shall not be
erected or constructed on an alley lot unless the
alley ot abuts a 30-foot -- unless the alley lot is
30 feet or nore in wdth and has fromthe alley access
to a street."

Wen | read it, and Corp Counsel may be
able to help ne also, we still have tw alleys that
have access from the street, and we're not requiring
those, the way |I'm reading it, we're not requiring
t hose accesses to be 30 feet. But we do have an alley
inthat lot that is 25 and a quarter. That's --

CHAl RMAN (Rl FFI S: I think the access, the
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| ast sentence is, the access to a street is through an
alley or alleys is not less than 30 feet. There are
two requirenents in there for 30 feet. One, it has to
be on or abutting a 30-foot alley; and two, there has

to be a 30-foot alley access to the site.

COW SSI ONER HOCOD: Vell, | will tell you
this, M. Chairnman. If that's the case, we don't need
to nove any further. | thank you for that

clarification because that's key.

MEMBER ETHERLY: Did Corporation Counsel
have an observation on that?

M5,  MONRCE: | think the Chairman is
correct. Both of those 15-foot alleys would have to
be 30, or at least one of them so you have access
from the street to the townhouse itself totally 30
foot all the way. That's what it has to be. That's
the interpretation.

COW SSI ONER  HOOD: So all the alleys
woul d not have to be 30 feet; just the one in fromthe
street.

M5.  MONRCE: Ri ght. But in this case,
either the one north of the townhouses and Tenperance
Court would have to be 30 feet or the one south of the
t owmnhouses and Tenperance Court would have to be 30

feet in order to get fromthe townhouses to the street
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only in a 30-foot alleyway. Nothing |ess than that.

COW SSI ONER  HOOD: M. Chairman, on
2507.2, it appears that our hands are tied. | woul d
say that | was not expecting that. The way | was

reading it and the way | was thinking, the extra four
and three quarters could have been flexible by the
Boar d. That's the way | perceived it. Again, thank
you for the clarification.

CHAI RVAN GRI FFI S: Ckay. And | think we
have all spent a lot of time looking at trying to make
this successful, and it goes to the fact of how nmany

times we've continued to gnash and kept the record

open.

I would also go to the ANC letter, which
did, in fact -- it starts off -- it's Exhibit 30
signed by M. Mlcher -- that they wunaninously

supported the application, and then the body of this
speaking to the zoning issue tal ks about the concerns
of the application, and that is basically going to
access, both pedestrian, Fire Departnment, properties
located in the interior block raise the nost concern.
Menbers of the comunity expressed concern wth
regard to size of the row houses. O hers expressed
concern with regard to the proposed setbacks from the

alley and the row houses, of course those closely
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abutting.

Again, it did vote in favor, but | think
it raised quite a bit of issues that nmay be directly
related -- well, are directly related but also
indirectly related to this enter access to an interior
alley |ot.

Wth that --

M5. MONRCE: M. Chairman, can | just say
sonmething to M. Hood?

CHAl RVAN GRI FFI'S:  Yes.

M5.  MONRCE: The 30-foot requirement is
there. That's why we're here for a variance. | think
what the Chairman is saying is there's got to be sone
ot her uni queness, not just that, because if it were
just that, you would be rooting out the regulation.
You can get a variance from that regulation if there
is a uniqueness that gets you there.

CHAIRVAN GRIFFI'S: R ght.

MB.  MONRCE: | think that's what he's
trying to express.

MEMBER ETHERLY: And perhaps this is an
open question to ny colleagues. | nean, perhaps this
is too much of a circular argunent, and maybe that's
where the Chairman's concerns cone from but the fact

that we are indeed | ooking at a sonewhat conplex alley
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system that kind of inforns this whole property or
application is not in and of itself a uniqgueness that
gets us where we need to go as far as the variance.

CHAIRVAN GRIFFI'S:  That's correct.

MEMBER ETHERLY: That would be the
Chairman's sense, that that's not satisfactory in
addr essi ng the uni queness.

| mean, just thinking out loud, | nean, is
it a stupid question to postulate how many alley
systens with this precise scenario, you know, are we

conceivably going to see here in the D strict of

Col unbi a.

COW SSIONER HOOD: | would be willing to
bet it's probably not many, but | can tell you,
depending upon how we handle this, we wll see it
agai n.

CHAIRVMAN GRIFFIS: Let me point to page 6
of the Cctober 15th Ofice of Planning's report in
which they do discuss this issue and when going to
"The property exhibits specific uniqueness wth
respect to exceptional shape, narrowness, shall owness,
t opography,” the Ofice of Planning says, yes, they do
have uni queness. Both of the lots in the alley which
serve them are existing. The proposed subdivision

inproves the lot width and increases the |ot area.
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And here's the pertinent point: They say, "but cannot
address the issue of nonconformng access alley
width.” Just by nmere fact that it exists creates its
uni queness -- and | think Ms. Monroe said it well and
I thought | had indicated it, that that's what | was
| ooking for. Were is the uniqueness to this specific
situation which then creates its practical difficulty?
Just by nmere fact that it exists then overrules the
fact of 2507. 2.

MEMBER ETHERLY: But is the argunent
regardi ng uniqueness that it exists or that it exists
within the context of this overall alley systemas it
is currently situated on the subject property?

CHAIRVAN GRIFFIS: | think there has to be
sonething specifically particularly wunique to this
alley system and | don't see that in the record.
That's ny position. | don't see where it was ever
stated other than this exists, we don't have 30-foot
access.

COW SSI ONER  HOCOD: G@ve nme one mnute,
M. Chairman. | need to go get ny other file.

(Of the record.)

CHAI RVAN GRI FFI S: Let us reconvene. Ve
are in the throes of the discussion and deliberation

on this. | have brought up several issues for
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di scussion and deliberation, and I would put it to the
Board nenbers again to entertain the discussion of how
the uniqueness is established in this case as it
relates to all of them but to begin with the specific
test of the variance from 2507. 2.

COW SSI ONER  HOOD: I would just -- M.
Chairman, | hate to belabor the point, but I want to
go back to that 2507.2 and that 30-foot alleyway.
From ny perspective, now that |'ve had Corp Counsel
earlier, before we took a break, explain to nme 2507.2
and the intent of it, and the way I was reading it --
| guess sonetines it pays to read on. | would be
inclined to think, from ny perception, that we have
our hands tied, you know, from that 30-foot alley
access way, and | don't -- I'mKkind of -- | came in
wth the intent, from the nmaterial that | read and
what | read in the regulations, to proceed, but it
brings nme great pause and hesitation now that | had
clarification prior from Ms. Mnroe, and | guess what
we -- | don't know which way, ny colleagues, we need
to continue, but I'mhaving a problemw th 2507.2 al so
now that I'mfully understanding it. | don't know how
we want to resune.

MEMBER ETHERLY: M. Chair, if you | ook at

-- looking at 2507, there appears to be, from
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di scussion that we've had and also from | ooking at the
| anguage of 2507, clearly there was an effort on the
part of the Zoning Comm ssion to speak to the issue of
building on alleys, and | guess the over-arching
guestion here is, what's the rationale for building on
an alley if the novenment as expressed in the zoning
regulations is to discourage that? Hence we cone to
the question of variance and what nmakes this
particul ar scenari o uni que relative to ot her
scenari os.

I"mstill sonmewhat struggling wth | ooking
at the overall context of the application and what the
endeavor is here. | recognize the challenge of
getting around the fact that you just sinply don't
have 30 feet here. I would love to be able to say,
"Well, you have two 15-foot alleys on either side.
That, in ny book, mathematically speaking, adds up to
30 feet. Boom there you go, we've satisfied it."
But | know that doesn't get us where we need to be.

COW SSI ONER  HOCOD: It's alnost like it
would be good if we could just nove the lot a little
bit and then open up and neke the alley larger, and
t hen you have one way in fromthe street.

But | think the issue that we're grappling

with, colleagues, is that the Public -- you know, the
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Foundation is an excellent one of affordable housing,
and these are those type of projects that you just
hate to do away wi th because they are so beneficial to
the city and the people of the city; but then | also
have a regulation in front of me that has 30 feet and
it's talking about the access from the street, and
that puts us in a very, very difficult situation.

| alnost wish there were other options for

the applicant that nmaybe they could |ook at because

this regulation is crucial, it was put in place for a
reason. And also, as I'm reading 2507.2, 1'm also
| ooking at 2507. 1: "Except for the use as a

one-famly dwelling, a structure shall not be erected,
constructed, converted, altered, renodelled, restored
or repaired for human habitation on an alley lot."
So, you know, | think that's the problem and if we
can answer that question about uniqueness -- | can't
answer it. But again, this is a worthy project, the
Public Welfare Foundation has done a lot, but that's
not going to get wus past now that |'ve Dbeen
enlightened to 2507. 2.

CHAl RVAN GRI FFI S: And your conment on
2507.1 goes to the density; is that correct?

COW SSI ONER HOOD:  Yes.

CHAl RMAN  CGRI FFI S: And speaki ng about
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single famly obviously trying to regulate density,
and | think, as | addressed before, if you |ook at
2507.3, the Zoning Conmmission was pretty strong in
saying even if you had an existing one-famly, you're
precluded from doing certain upgrades, renovations,
repairs, meaning that it looks like they really were
trying to dimnish the continuation of it and the
density of it.

MEMBER ETHERLY: But just to be sure we're
clear here, that wouldn't necessarily inply that a
| ess dense project would in any lesser way still run
afoul of 2507 et seq.

CHAl RMAN @RI FFI S: That's true. That's

true. | think there's a lot of --
MEMBER  ETHERLY: Once agai n, t he
notivation there is novenent -- was an effort to nove

away from all ey-based residential schenes. The thing
that | continue to struggle with, however, is placing
2507 in the context of where we are today, and you
heard ne allude a little bit to ny struggle wth
Harri son Square. The Ellen WIson project also cones
to mnd as well as perhaps |ess dense, kind of nore
single-famly scenarios that you mght see on Capitol
HIl where you have certain -- where you have

residential addresses that are fronted by alleys. O
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course, each of those instances are very different
i nstances from what we see here, but neverthel ess they
are instances where you have residential devel opnent
taking place on -- taking place and fronting areas
that are not street frontage, but rather are alleys or
some ot her type of systemof traffic.

| think I have to -- |I'm sensitive to the
distinction that the Chairman has nade with regard to
Harrison Square in that you are |ooking at a block
you're looking at a project that has nore space wth
which to work. | guess I'mstill struggling with that
circle of, well, doesn't that once again get you to
uni queness here in that we're not looking at a simlar
type situation.

CHAIRVAN GRIFFIS:  Well, it's interesting,
in your coments, you' re naking conparisons to two
other projects. 1'mnot sure we know all the details
of them But ny point when | | ook at those --

MEMBER ETHERLY: And just so you are clear
about how |I'm thinking about that, |'m backing up and
taking the 500-foot overview again, so |I'm not trying
to steep so nmuch in the zoning reg right now as |
t hi nk about those two projects, because once again, as
we al ways endeavor to say, every project stands on its

own nerit and is |ooked at individually. What |'m
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tal king about is nore that philosophical notivation or
the intent that we have talked about with regard to
2507, and thematically, 1'mhighlighting the fact that
we have other instances that I'mstruggling with in ny
mnd where you see residential devel opnent taking
pl ace.

CHAIRVAN GRIFFI'S: R ght.

MEMBER ETHERLY: Now, grant ed, t he
distinctions are you're looking at substantially
larger units properties in the Harrison Square
instance, and | would hazard to guess maybe even to an
extent in the Ellen WIlson setup as well, and those
devel opnents, w thout knowing what happened from a
zoning standpoint there, if anything, once again,
there was nore space to work with there.

CHAIRVAN GRIFFIS: |f we do nove away from

the regulations -- | think we've clearly deliberated
on the test -- and we take your line of thinking, and
that is, "How does this happen elsewhere?", and I

think you're saying Harrison and Ellen WIson are
successful projects, | would address those the sane.
First of all, they were designed all together so that
there was not this separation, this actual segregation
of types of units, but that the whole thing integrated

well in access, ingress, egress to the entire conplex
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and also to the units thensel ves. It was done in a
coordi nated fashion. | don't think you have that here
necessarily.

Wen M. Hood and you also | think are
talking about, and | think we all agree, this is a
product, a housing product that is needed and we
shoul d support it, are there other ideas or how coul d
this have been nade successful ly?

| think the record does show that -- in
fact, the ANC letter talks about nenbers of the
conmunity expressing developing along 12th Street or
other locations that may have been avail able, and when
you factor that in, | don't think that nakes the test
or is one that goes to the success or failure of the
application, but when one | ooks at this application as
having so nmany variances that make this mnimally
possible, the difficulty that we run into in terns of
maki ng the test for the alley |ot devel opnent, | think
only common sense brings you to the fact of, how do
you make this work and where el se could it be nade?

The letter from M. Kresley, Executive
Director of the Public Wl fare Foundation -- and this
Board asked that that be addressed, the 12th Street
| ot . He does address it in his letter, and we have

that on the record, and | think it speaks for itself
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what the intent of the Public Wlfare is for that | ot.

MEMBER ETHERLY: You're referencing the
lot that's currently used for enpl oyee parking.

CHAI RVAN CGRIFFI'S:  That's correct.

MEMBER ETHERLY: Along 12th Street.

CHAI RVAN  GRI FFI S: I think we're at a

point where we can take action if the Board is so

amenabl e.

COMM SSI ONER  HOCOD: The devel opnents of
2507.2 and what I'mlooking at, | will tell you that I
would -- before | -- | can tell you right now, with
what | have faced in front of ne, it looks like I am
going to be conpelled -- | have to vote against it,
and | would hate to do that. |'m sure ny other two
col | eagues woul d, too. I'"m just throwing this out

here, as thinking, the Africans sitting over there

have heard our discussion. | know that this has been
brought back on a nunber of occasions. | would Iike
to see them -- what is the ruling -- if sonething is

vot ed agai nst today, when can the applicant cone back?
Is it a year?
CHAl RVAN GRI FFI S: No. Vell, they can
bring a notion for reconsideration.
COW SSI ONER  HOCOD: But they would need

new evi dence, or basically another case.
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CHAl RVAN (Rl FFI S: Right. You would have

to base your notion on sone substance.

COW SSI ONER  HOCD: And that can be done
i medi ately; there's no tine frane.

CHAl RVAN GRI FFI S: | don't -- yes. I
nmean, | think the consideration wuld have to wait for
the order to be issued, but --

COW SSI ONER - HOOD: I think we're
grappling with sonething here because of the project,
but I want to nake sure that they know -- from this
Board nenber's standpoint, even though 1'm grappling
with it because | know it's a worthy project and the
District citizens can benefit, but we also have a
regulation in front of us, and when | started off this
nmorning, | wll tell you, on 2507.2, M. Chair and
Board Menber Etherly, | was reading it one way and |
guess | was trying to make it work to the point where
we could kind of have that flexibility, which this

Board is charged to do, to try to deal wth that

30-foot access. But | just don't -- I've gotten to
the point where I'm just -- ny hands are tied. I
don't understand the uniqueness and | don't want to

set a precedent, but on the other hand, and | may be
contradicting nyself in ny talking, but | hate to

throw away this project. But | guess we're having all
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this trouble because of this issue and there is
not hing el se that we can do.

M. Chairman, to your point, there was

sone -- | renmenber correctly, | think you nentioned
the ANC letter had sone -- | don't have that directly
in front of me -- had some directions which | think
hopeful |y that Manna would also look at. [|'mnot sure

what it said verbatim

CHAI RVAN GRIFFI'S: The ANC letter states,
"A few nmenbers of the community expressed a view that
the project would nore appropriately have been
devel oped along 12th Street, the current |ocation of
the Public Wl fare Foundation's parking lot."

COW SSI ONER HOCD: The parking lot is on
12th Street. The parking |ot.

MEMBER ETHERLY: M. Chairman, what |
mght be inclined to suggest -- this is a somewhat
different tact from our conversations in executive
session. Let nme wal k you through ny reasoning for ny
suggesti on. My suggestion would be tabling the
deci si on. | know that we have done this a nunber of
ti mes throughout the course of this decision.

I think the struggle here is not so nuch
froma zoning regulation standpoint, because | believe

2507 sets a pretty clear bar that's difficult to neet
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here, if not inpossible. | have been struggling with
argunents around the issue of |ooking at the alley
systemin the context of this set of |ots and whether
or not, when you do that, does that give us the
uni queness that is so desperately needed here to make
it work, and | think it's a stretch at best. | think
there's a little bit of a claw to hang onto, but I
think it's a stretch.

The phil osophical aspect of this is what
troubles ne and leads ne to think -- | know that we
have a proxy in this matter from one of our coll eagues
and |I'm wondering whether or not our deliberation
m ght not benefit fromthe full participation of that
col | eague. That is in no way to suggest that the
outconme is going to be any different, but once again
I"m struggling with the philosophical conponent here,
which | think is what is perhaps the biggest hurdle

with this project as proposed.

I still continue to think that there is a
viable role for -- actually, let nme just be very
clear. Everyone on this Board, this entire body, and

I think every aspect of the District Governnent, sees
the inportance of subsidized housing being avail able
to the fullest extent possible throughout this city,

wi thout variation, without any gaps in the matrix, if
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you wll. VW need to be able to have residents take
full part of every aspect of our city's unique
conmuni ti es and nei ghbor hoods.

Twenty-five-oh-seven, w thout know ng the
full legislative history, speaks to a concern that at
some point back in our past, we all know the ugly
history of housing as it relates to |owincong,
di senfranchi sed, other, quote/unquote, challenged and
di sadvantaged communities being warehoused in alley
structures. That making a little bit of an
assunption, but probably not too nmuch of an off-base
one, is probably a significant notivation behind 2507.

Wiat we have here in front of us in this
application is an effort, a very aggressive effort to
make use of available space in what we all agree is a
vibrant and reinvigorated U Street corridor. W're
seeing nunerous projects cone before this body, both
comercial and residential, that | think substantiate
the fact that U Street is not sinply just in the m dst
of a revival, it's very near to if not already -- it
has arrived.

What |'m struggling with is, as | know ny
coll eague, M. Hood, is, and as | know the Chair is
is we have an opportunity here to create affordable

and subsidized housing, to nake that part of the U
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Street nosaic, and part of the concern is, could there
have been an opportunity to nmake it even nore of an
active and viable part of the U Street nvsaic by
pl acenent of a portion, significant or otherw se, of
this application on 12th Street given the fact that
you have frontage there that's currently being used
for anot her purpose.

I want to be very clear here in that that
is in no way a dispositive factor versus this overall
application because 2507 is still -- is the hurdle
here. It's hard to junp over. But ny suggestion for
the tabling is --

CHAIRVAN GRIFFIS:  Wll, let ne take that
up. First of all, | don't think there is a lot of

benefit for tabling this unless we wanted to wait for

-- well, | don't see the benefit to that. I think
we've well exhausted a lot of the deliberation on
t hat .

Secondly, going to your -- and again, |

think your description was the 500-foot view and
looking at the integration and the inportance of
diversity of subsidized housing in this particular
case, and that is, in your words, the nosaic of U
Street, | absolutely agree and | think that, in fact,

if we're talking about this 500-foot view, not the
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regul ations, this actually doesn't go to that. Thi s
does not set up a direct connection and part and
parcel of the nosaic. It does set this aside. It
does set sonme of | think what a lot of subsidized
housing is saddled with, is you go by it and you don't
need to know what type of financing or who |ives
there, you can tell by the way it looks that it's a
project, and that's what we've been saddled with in
this city and across the country.

I think by looking at this placenent, by
| ooking at this in this particular lot and the limted
access into this lot, | think it does set it up to be
stigmati zed as such and doesn't actually go towards
making it a full participation in society as one m ght
have been sold that it woul d.

| think putting it on an avenue is an
excellent idea. | think doing a larger building that
could actually maybe even incorporate nore units woul d
be nost inportant. But again, that's the |arger view,
one that does not go directly to the regul ati ons.

Wth that --

COW SSI ONER HOOD: Let ne just say this,
t hough, M. Chairman, in response. | would have to
agree with the tabling. | don't know how nuch further

we're going to get tabling unless sonebody comes back
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with sonmething nmuch nore different than what we have
in front of us. So | think we have been postponing
and delaying for a while, | think due to the very
reason that all of wus have cited, because of our
concern and conpassion for nmaking sure that affordable
housing is done in the city. But we also have to be
cogni zant of the charge we have taken of protecting
the health and safety of the residents of the city,
and with the regulation here in front of us, | don't
see any way around that now that | have clarification.

| came in -- things don't always work out
the way you think they are. | canme in prepared to do
one way and obviously |I'm now, because of what's faced
in front of me, going to have to do sonething
different. | just wanted to put that on the record.

CHAI RVAN GRI FFI S: Then hearing from M.
Hood, | would be -- continuing on today, | think that
it's appropriate to have a notion now, and that would
be to deny Application 16927 based on the failure to
make the test in regards to the variance and
specifically as we have noted to building on alley
| ots. I think the uniqueness wasn't shown, and I
think we didn't even get into whether this would, in
fact, and | think it would, substantially inpair the

intent and purpose and integrity of the zone plan as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that is enbodied in the zoning regulations,

woul d ask for a second.

92

and |

COW SSIONER HOOD: | will second it.

CHAI RVAN GRI FFI'S:  Thank you, M. Hood.

Furt her deli beration, discussion?

COW SSI ONER HOCOD: Again, M. Chairnman, |

think that the Regulation 2507.2 is critical.

| woul d

hope that the applicant at a later tine would cone

back with sonething. Personally, | hate to second it

and go against this application because | would |ove

to see all over the city affordable housing,

but we

also have a regulation that has been approved and

adopted by the Zoning Conm ssion, and we need to make
sure that we follow it. Qur hands are tied with 30
feet.

At first, | canme in thinking about maybe

28, you know, 26, but it's just not going to do it.

And |ooking for the wuniqueness, you asked

me the

guestion earlier about the uniqueness and, reading all

the material, | still couldn't find an answer

to that

guesti on. So that's why | seconded that notion and

will be voting against it.

VEMBER ETHERLY: Just for the benefit of

additi onal deliberative discussion, M. Chairman, and

not needing to drag this forward any |onger,
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| ook at other aspects of the variance test here, |
think clearly we're all in agreenent for the nost part
that this is not an issue regarding detrinment to the
public good here. W're in agreenent here that the
m ssion of the applicant and the overall thrust of the
project is one which is seeking to bring housing,
addi ti onal housing onto the nmarket.

I will just note, as you speak to the
conmponent of the analysis that goes to the general
intent and purpose of the zoning regul ati ons, we m ght
not necessarily be there just yet as it relates to
2507, but | perhaps think, as we see communities and
nei ghbor hoods continue to mature throughout this city,
there may yet still be an opportunity to revisit that
issue at sone point, and that's for ny colleagues on
t he Zoning Conm ssion to give sonme thought to.

| agree with you in concept, and it's a
hard balancing issue here, that it's not sinply
integration of subsidized housing into the fabric of
our communities, but it's also -- it has to be about
the manner in which that integration takes place, and
it's a tough topic when you grapple with that and
perhaps not one that frequently conmes before this
Board in such stark ternms, and | agree with you that

the integration here perhaps could have been done
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better.

I"'mgoing to take a contrasting position,
however, because I struggle wth losing the
opportunity to -- losing the opportunity to find

places to bring additional stock and availability on
the market, but | want to be very clear about that in
that in no way do | view the position of ny coll eagues
as being contrary to that. | want to be very clear
about that, not only as a courtesy to ny colleagues,
but as we have had a very in-depth | evel of discussion
around this application. | nean, | thought we had set
the bar wth our first decisionnmaking today, but
clearly we've gone to a new level, and | think that's
good. But | just want to be very, very clear for all
who are here today and once again for ny colleagues
that in no way do | perceive this vote to be a
statement, although |I'm going to take a contrasting
position, | don't view ny colleagues as saying
anything different fromwhat |I'm saying. | just want
to hold onto that opportunity, if in principle, of
trying to find housing where we can, but | know ny
col | eagues share that conmtnment with ne. So I wll
|l eave it at that, M. Chairman.

But let nme just say in closing thank you

to the Chairman and to our staff, Corporation Counsel
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and the Ofice of Planning, for giving us sone very
critical guidance as we grapple with what was a very
difficult application, and | know oftentines we don't
make it easy as we sit and try to think about what
this Board and body can do, and oftentinmes our support
staff, the colleagues who |abor in the vineyards with
us, have to hold us back from perhaps going in
directions that would nmake the Court of Appeals
qui ver. But that being said, thank you, M. Chairnman,
for allowing us to have what | think has been a very
good di scussion on the matter.

CHAl RVAN (Rl FFI S: Good. Thank you, M.

Et herly.

COW SSI ONER  HOOD: M. Chairman, | know
you have a notion on the table. | just needed sone
clarification, and | think this goes to what Board

Menber Etherly said.

I was curious. | forgot exactly who
mentioned the parking lot. D d we have discussion on
-- I'"'m looking here at the parking |ot. Dd we have
di scussion -- we didn't have discussion on the parking

lot in this case because it's not part of the case,
but --
CHAIRVMAN GRIFFIS:  As part of the overall

heari ng?
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COW SSI ONER HOOD:  Yes.

CHAl RVAN GRI FFI'S:  Yes.

COW SSI ONER  HOCD: Dd that parking |ot
-- is that parking lot used -- and |I'm just throw ng
this out here, and the applicant who is listening, the
same thing | said last tine, they can take it and use
it, because anybody knows |I'm not in the designing
field. But is that parking lot used to its fullest
capacity?

CHAI RVAN GRI FFI S: You nean in terns of
par ki ng?

COW SSI ONER HOOD:  Yes. A lot of cars on
that on 12th Street? |I'mjust throwing this out here.

CHAI RVAN Rl FFI S: VW had the executive
director of Public Welfare speak to it in the hearing
and he also submtted a letter, and the second
paragraph in his letter dated Novenber 5 indicates
that, "Wen the Foundation decided to nove to U Street
from the Watergate, we were creating new chall enges
for our 26 enployees.” Il would tend to think that
there are at |east 26 parking spaces there. "Simply
stated, our organization wanted to continue to provide
safe, secure and accessi bl e parking for our enployees.
The parking lot adjacent to our office building was

necessary to achi eve that goal."
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So | don't know if it was addressed
specifically about whether there was capacity parking
there or not. |I'mnot sure what the size of that |ot
I S.

COMM SSI ONER  HOOD: I just threw that out
there and hopefully applicant heard that and nmaybe we
will, you know, see what happens in the future.

CHAIl RVAN GRI FFI'S: Ckay.

VW have the notion. It has been seconded.

| would ask for all those in favor, signify by saying
aye.

(Chorus of ayes.)

CHAI RVMAN GRI FFI'S:  And opposed?

MEMBER ETHERLY: (Qpposed.

CHAl RVAN Rl FFI S: If the staff would
record the vote, please.

MR MOY: Yes. The staff would record the
vote as three-one-one. W do have a proxy from M.
Zaidan to deny the application, so the final vote,
then, would be three-one-one. That would be M.
Giffis, M. Hood and M. Zaidan; and M. Etherly not
to deny the application; and a nmayoral appointee not
present, not voting.

CHAIRVAN GRIFFI'S: Good. Thank you. And

thank you all very nmuch for spending the time of going
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through this very difficult case.
APPROVAL OF M NUTES

Let's nove on to the last item for the

norning session, and that is the mnutes. I will
start with t he Mar ch 4t h, 2003, m nut es.
Participating was M. Hannahan from the Zoning

Comm ssion, but, M. Etherly, you were participating
al so. If you have any additions or coments,
i nprovenents and edits.

MEMBER ETHERLY: No additions or comments,
M. Chair, on March 4th.

CHAIRVAN CGRIFFI'S:  Ckay. Then let nme ask
for approval of the March 4th mnutes. |If there is a
second?

MEMBER ETHERLY: Seconded, M. Chair.

CHAIRVAN GRIFFI'S: I n favor, aye.

(Chorus of ayes.)

CHAIRVAN GRIFFIS: M. Hood, | take it you
can vote on these as a quorum

COW SSI ONER HOOD:  Oh.  Aye.

CHAI RVAN QR FFI S: Ms. Mtten was the
Comm ssioner on the 11th. M. Etherly, any additions,
clarifications or edits that you have?

MVEMBER ETHERLY: No addi ti ons,

clarifications or edits, M. Chairman.
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CHAl RVAN &Rl FFI S: Good. Then | would

nove approval .

MEMBER ETHERLY: Seconded.

CHAIRVAN GRIFFI'S: I n favor, aye.

(Chorus of ayes.)

CHAI RVAN CRI FFI S: Let's nove on to the
18t h. Actually, 1 did read and review all these.
Frankly, they were excellent and very substantive.
M. Etherly, do you have any comments, additions? |
don't think I have any.

MEMBER ETHERLY: Is that in toto, M.
Chai r man?

CHAI RVAN  GRI FFI S: Yes. I  have no
corrections on the 18th or the 25th, additions or

subtractions, and so if you have --

COW SSI ONER  HOCOD: | have none, M.
Chai r man.

CHAl RVAN @RI FFI S: | ndeed, M. Hood, and
you were on those, too. | appreciate that. Then we

can take 18 and 25 together and approve the m nutes.
MEMBER ETHERLY: Seconded, M. Chair.
CHAI RVAN CGRI FFI'S:  Thanks. Al in favor?
(Chorus of ayes.)
CHAl RMAN GRI FFI S: That being said, are

there any other issues for us in this norning session?
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CHAl RMMN GRI FFI'S: Good.

MR MOY: To ny understanding

100

sir.

CHAl RVAN GRI FFI S: Thank you all very

much. This would adjourn, then, the 1st of April 2003

nor ni ng public neeting.
(Whereupon, at 12:45 p.m,

nmeet i ng adj our ned.)
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